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timely action should be tken to deal with climate change within &
global framework. Thal resolution marks the accepiance of mounting
scientific evidence that emissions of certain substances are depleting
the ozone layer thereby exposing the carth’s surface 1o an increased
ultra-violet radiation which may pose & thresl 10 human health,
agricultural productivity and animal and marine life.

The Permanent Court ol Inlernational Justice in ils advisory
opinion in Nationality Decree in Tunis and Movocco Case’ implied
that the intcrosts of more than one State had 1o be effecied before

are “the concern of all States”. Il observed that in view of the
significance of the rights involved, all Stales have a legal interest in
their protection since such obligations arc “ergs omnes”. In as much
as economic development Is necessary for the prevalence and enjoymen!
of human rights States have both a right and a duty o formualsic
and implement appropriate national development policies and sinec
States abo have a legal inlerest in the protection and preservation
of the environment they have a duty or an obligation to protect and
preserve the environment.

The need 10 protect the environmenl necds o be viewed in o
perspective wherein due emphasis is accorded 1o promoting economic
the eradication of

5 See PO Regoes {T5I5) Sevies B, M i, 1
& Soc Barcchons Tosries Laght ke Poser O Case (Tiigiom v Spain) A Brpors [T0p 1

. lems however transcend national
“-Hmu:n:mdﬁlltﬂ global effort. This is
Wl fruc in arcas beyond the national jurisdictions and where
& mwﬂmmlumum
d ovlc ing i tional ation,
=A mmhmmm cnoper

e tional level for the preservation and protection of the
et will roquire 10 take inlo account currcnt imbalances in
T ﬂm.ﬂ-mﬂmﬂwm
S PY ¢ an stiributc of the sovereignty of a State, and the
'd‘# m if 'I.h *ﬂl.w‘“! and I a
"4 he balanced against the oncrous obligation of the protoction
_ntinn of the covironment. A sustainabile dc'dﬂFﬂ”"'“
-~ emviroamentally benign would per foree be the key principic.

irst this background the Prepeom of thc UNCED has been
ﬁhmm’tdp&fmﬁn;tﬁewhl
{ Charter of Environment, The chief objective of the proposed
| Contract” for Environment and Development would be to
hat cconomic, social, scientific and technological development
'Hﬂhmunflnﬂdfnndpngmupﬂnﬂmu[
onment and the inalicnable human right of development
st exercised o the expense ol an equally fundamental human
& clean and salubrious environment. s
omple drawing proposals relating to :
onal an i.'lh'.n::'i I:ller.l mhl,nd::I:d:mhpn:nt and environment
‘enirusicd to Working Group Il of the Prepoom of the
L That Group has been mandated not only to codify the
snational customary law on cavironmental but also (o
sles bearing in mind the needs of both the present
ence in the industrialised Morth and ithe
. South. This ¢ Group should look into the rights
s of biccts of iniernaltional law—$ I
Of environment. A focussed enquiry into the rights and
=~0r an cnvironmental code of conduct—implics an
the concept of sovereignty and its attnbutes. Hitherto
‘MOvereignty has, in certain instances, proved 10 be &
. 4 it has been a boon In the conlext of the
Ml and dey at States would require, in the interes)
\eration equity, 1o subordinate their sovereignty in favour
_ of sil mankind. As the Waorld Commission on
Development obsorved 1
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“The traditional forms of national sovereignty are increasingly
challenged by the realities of ecological and economic
interdependence. Nowhere s this more true than in shared
ecosystems and in ‘the global commons'—those parts of the
planct that fall outside national jurisdictions. Here, sustainable
development can be secured only through international
cooperation and agreed regimes for surveillance, development
and management in the common interest. But at stake is not
just the sustsinable developmeni of shared eco-systems and
the commons, but of all nations whose development depends
W a grealer or lesser extent in their rational management™,
Contemporary international law while recognising the sovereign
right of States to explore and exploit their natural resources pursuant
to their social, economic and development policies requires/obligates
them to ensure that the activities within their jurisdictions or control
do not degrade the environment of other Stales or of areas beyond
the limits of national jurisdictions—the global commons. In several
ficlds, such as the Law of the Sca, international law recognises the
obligation of Stales to contain, reduce and where possible to eliminate
environmental damage in accordance with their respective capabilities
and responsibilitics. States are required to dispose of hazardous and
loxic wasies as close¢ to the source of their peneration. The Basel
Convention on the Transboundary Movement of Hazardous Wastes
and Their Disposal seeks to control the transboundary movement of
hazardous wastes. The Stales which generate pollutants, whether
hazardous or toaic, and [rom whose territories the emission of such
pollutants emanate have the main legal and moral responsibility to
combat such poliution of the environment. These and other measures
as provided in the Basel Convention fall short of the realization and
exercise of the inalicnable right of people to a clean and healthy
environment and States may require to be obligated to ensure tha
activities within their jurisdiction and control do not degrade the
environment of other States not only to the global commons bul also
o the environment within their own jurisdiction or control. While
this may entail the dilution of domestic jurisdiction of States—il would
be an index of the precautionary, preventive action required for the
protection of the environment,
The attsinment of sustainable development would require the
environmental policics of States to be based on the preventive or

T Sea e Cosmmon Punee, Repon of ibe World Commissson on Emdrommeni and Devebopment
{Cruford Usiversicy Pross 19%7), p. 261,
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- prlnﬂPlu' Siates would have the duty 1o pn:nr:lt::_d
e enyironment and be obligated to ensure Lhat IREIT
ithe : ?:i:he ficlds of industry, agriculture, shipping,
sent PO . cte. do not cause likely damage 1o the
n this the burden will, most E:Erl.ﬂ.l.l'lh',. !;
developing countries who mily wanl of be requir
uﬁégua:g the pristine environment of certain areas
' jurisdiction and control 1t is for mmkiemlﬁ wm“:,:
ﬂ ntrics which may be required to protect presc
e environment of certain areas and parcels of Iv.!nﬂ must
® 3 of adequate asistance—both material and technical—and

: m (heir fellow members of the int::_mmi-:-r!al community,
: ﬁﬂ is important to view this not in the context
: aid but in the context of discharging mutual

i precautiona international action as a strategy for
u&th: umrimnnn:-.-:m would need to be luppltm:ntad
1 to deal with existing or expected danger. The
w the depletion of the ozone layer and the objective
e bio diversity of the pianet for example, would
ive or restorative messures to be adopted. The
or all the of spaceship earth, and ff:lnr the future
a world no less habitable would require the international
‘make available to the developing countries clean
wods and technology suited 1o environmentally sound
5 at alfordable costs and allied Le:hnk:ai}:,nnwhm'.
.'}-'ﬂ large industrial houscs, in pﬂrhﬂf_ﬂﬂr 1h=
alions who arc main repositeries of m:hn!:ai skills
ﬁi:ierm'nn and restoration of the environment
1 of transferring and making available the requisite
developing countries would involve just more than
ing of inlellectual property rights. Here too is a
y for while the dcvclnpinlid :::ntn:a% ;:g
! management of wastes sho transfe
e in whom the rights to such intellectual
reluctant to do so. This is yet another issuc which
p a8 well as the Prepcom of the UNCED must
lically address itself to.
sstions which Working Group I would need Lo
e relating to institutions. In the promotion of the
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further development and codification of intcrnational emvironment.,
law this sugust body would require 1o consider whether the existin;
intemational organizations and/or the Specialized Agencies thereos
have the nccessary infrastructure, competence, knowhow and the
wherewithals 1o supervise, coordinale and implement the many policics
programmes and principles which the UN Conference on Emvironmen:
& Development may adopt and recommend for implementation. Simply
stated the question is whether an international institution specificaily
mandated 1o oversee, coordinate and implement the principles and
programmes of the proposed Charier of Nature would aeed 10 be
created/established or whether exisling ones are adequate 7 The
Secretariast of the AALCC is of the view that the common interest
in the preservation of the environment would need for its fulfilment
the creation of new bodics both multilaterally on a global scale, and
regionally not oaly for the supervision and coordimation of the
implementation of the policies and principles of conduct endorsed by
the UN Coniference on Environment and Development but also for
the future formulation of rules of conduct relating to the protection
and preservation of the environment and the enforcement thereof
Such ncw nstitutions need not creale any huge new burcaucracics
as they should neither supplant nor encroach wpon the mandate of
existing institutions.

Having said that it may be necessary o say a few words about
the composition of the proposed body of pemsons. It & a matter of
consideration whether the international multilateral, institution 10 be
established should be of the nature of 8 ‘World Assembly on Naturc
and Environment” or be a representative group of legal and technice!
cxperirs drawn and elected from the various regions of the globe =
a5 1o ensure equitable geographical distribution.

A Code of Conduct aimed st ensuring that future developmen!
is environmentally benign would be incomplete il it did not address
isell o the question of international funding mechanisms in ordor
to reconcile the developing world’s need for continuing developmen!
with the global need o protect and preserve the earth's environmen!.
This body may consider establishing 8 World Environment Fund. 1!
may be stated in this regard that without substantial funding and
effective technology transfer from developed countrics to developing
countries reconciliation of conflicting interests and forging internations!
cooperation will be difficult 10 sccomplish. Developing nations arc
not inclined to defer development in the face of predictions of
environmental threats, since they know that it s the developed

bl

avion inciuding the <l change. Their

developed world, the major contribulors o the
pay the due share 1o ensure that their own

..1:._’-. . _ countries 10 Environmental Bonds, l:'l'.‘ll be
et e,—ﬁwnmlmﬂﬂﬂ solely on environmental projects.
lmﬂh“"“ﬁn?w‘ﬂ:
ms for assessing State liability for damage to the cmvironmen
&t domestic of in the global commons, with questions g
o ot the chaacir of the recipients o
tlon and the mode of spplicaion of compensation received
_;—_ hmnﬁmﬂhﬂdﬂdpﬂm

" Kuwait, Malaysia, Nigeria, Palestine,
._.-- ! .._.H. Tmhzj"lﬂi'r ﬂh-u
' various units of the United Nations
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and United Nutions bodies including specialised agencies of the United

Nations. Inlermational Atomic Energy Agency and GATT were also

represented. Several inter-governmental organisations including the

AALCC and the Organisation of Alrican Unity were also represented.
There were numerous non-governmental organizations enjoying:

consultative status with the Economic and Social Council which were

also represented. There were also numerous other non-governmental
isalions nol enjoying consultative status  with  the

ECOSOC and there was considerable debate about how they

should be accommodated in the Conference. Many representatives

from the developing couniries were not in [avour of giving
them full participation rights, These NGOs, majority of which came
from industrialised countries would be expected tto promote their
specilic interests which may not always be consistent with the interest
of developing countries. After lengthy consultations on this, the

Chairman of the Conference came up with a formula through which

such NGOs will only be given opportunity to address the Conference

on specific items within their field of specialisation at the discretion

of the Chairman. .

Al its organizational session in March 1990, the Preparatory
Commitiee had elecied as the Chairman His Excellency Ambassador
Tomy Koh from Singapore who is assisted by 39 Vice Chairmen
(11 from African States, 9 from Asian Stales, 4 from Eastern
Europesn States, 8 from Latin America and Carribbean States and
7 from Western European and other States). The Rapporteur was
from Algeria.

The preparatory Commitiee had lengthy agenda which had already
been substantially adopted at the first session and which included the
following items :

L. Adoption of the Agenda and other organizational matters;

2  Preparations for the United Nations Conference on Environment
and Development on the basis of General Assembly resolution
44/228 and taking into sccount other relevant General Assembly
resolutions;

(a) Activities of the Conference Secretariat, report of the

Secretary General of the Conference,
{b) Owerview of the activitics of the United Nations system,

i cx made by the Governing Council of the

Re ons Emvironment Programme at its second special

'nlhp.'qlllﬂllpmﬂ. ;
ilh:mihnﬂhﬂ.;ﬂﬂhﬂhm

jons al the regional level,
wnts for the effective contributions of relevant
wernmental organizations in the preparalory process,
tions of the voluntary fund,
s of the working groups.

s for future sessions of the Preparatory Committee.

atory Committee was inaugurated by the President of
Arap Moi, who made an inspiring speech on the
sfforts and concerns of his country on ail these
ortance of the proposcd Conference was also
Chairman of the Conference in his opening
General of the Confcrence Mr. Maurice
' sccount of the preparatory work so [ar
ariat in preparation for the Conference and made
o ations on how to proceed in the briel period
fore the convening of the Conference in June 1992.

able 10 carry out the necessary adjustments in their
| policies 10 meet the environmental concerns. He singled
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out the recent London agreement on depletion of ozone layer and

its final provisions whereby such assistance o developing countries

has been mstituted which could be emulated in the provisions of the

1992 Conference. It was important that development dimension should

be kept in mind in the formulation of any legal institution arangements

while carrying out the objectives of Agenda 21. Such agenda for the

215t century would only be feasible il the means of implementation

arc well established. This would include a5 & minimum the following

aspects

1. Development and economic policies and attitudes must be changed
to meet environmental concerns;

2. Positive incentives to arrive at sustainable development policies
should be provided for;

3. The incorporation of environmental policies however will on the
whole require additional hnancial resources which must be
provided for;

4. Youth, women groups, religious leaders as well as industries must
be involved in Agenda 21,

5. Preparation at national level was very crucial and it is in this
feld that NGOs can make their maximum inputs.

The Executive Director of UNEP Dr. Tolba briefed the Preparatory
Committee on the recommendations made on the proposed Confercnce
by the just concluded Session of UNEP Governing Council. The
Secretaniat introduced several reports that the Secretary General had
prepared for the Conference and which would form the basis for
discussion for the latter part of the meeting. These included :

{a) Reporl of the Secretary General of the Conference (A/CONF.
151/PC/S and Add. 1 and 2).

(k) Note by the Sccretariat on an overview of the activities of the
United Nations system relevant to General Assembly Resolution
No. 44/228 (A/CONF. 151/PC/6).

{c) Report of the Secretary General of the Conference on a summary
of activities of intergovernmental and international organizations
relevant to General Assembly Resolution 44/228 (AJCONF.
151/PCIT).

(d) Note by the Secretariat on decisions of immediate relevance 1O
the Preparatory Committee for the United Nations Conference
on Environment and Development adopted by the Governing

i of the United Nations Environment Programme at is
ka] Eession [J‘I.I'CGHF 1531/PCLT).
’ - Report of the Secretary General on the protection and
K& vation of the marine environment (A/44/461 and Corr.1)
-1,-* ‘also made available to the Preparatory Committee.
The first week of the Conference was largely devoted 1o general
: ﬁ plenary in which most delegations gave their view on
of environmental degradation that is taking place and
mn{dewkpn:nl and its contribution 1o environmental
‘would be correct 1o say that all the States and international
jncluding the non-governmental organisations share the
1 that serious efforts need to be taken both nationally
o arrest the serious degradation of the environment
~survival in all spheres. To that extent the Conference
[} |-_q;|rlt of understanding and non-confrontation towards
mmon goal. Neverthless, there is major disagreement
_whllme:klnh:dnn:nndhmmmnmbe
particular concern was the insistence of the developing
mm to protect the environment should not hamper
ocess of economic development and uplifting of the

stion that the present sorry state of affairs with
ment has gradually been created by decades of
il policies by the developed countries which for
'€ Info consideration the environmental concerns. Even
: -mul: to consume more than their fair share
A ﬁﬁ:t‘ully The developing countries on the
: M with serious problems of poverty,
! and unfair trade practices, which
i Ht-ﬂm::mlhﬁpurmn of economic policies
W as deforestation, soil degradation,
: elc., all contributing to the various
Hlltm being experienced today. lfdmhping
able to transform their economic and
: .l feverse environmental degradation they insist
4 TE massive additional resources including technical
tr:mrnm their developmental processes to
_,entdl concerns without prejudicing their
people for d:whi;:n'!em, - g
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While this concern was accepted by the indusirialised countries
particularly the Nordic countries, there was reluctance on the pan
of a number of important industrialised countries to the concept of
ndditional resources. Led by the United States, United Kingdom and
some of their allies, they continued to insist that in view of the
present economic difficulties in their own countrics, any assistance
for environmental purposes in the developing countries will have
be accommodated in the existing levels of assistance. This disagreement
continued to be manifest throughout the conference and its Working
Groups and it will have to be one of the major areas where agreement
would have 1o be somchow cvolved il the 1992 Confercnce is going

o be & success,

The fears of the developing countries in this respect were firmly
reflected in a proposal presented by Bolivia on behall of the State
members of the Group of 77 calling for a progress report for the
next session of the Preparatory Committee underlining the close
relationship between development and eavironment and taking into
account the of the Declaration on International Economic
Co-operation in particular the revitalisation of economic growth and
development of developing countries which was adopied by the General
Assembly in Resolution S-183 of Ist May 1990. Particularly, this
would consider the relationship between poverty

and the degradation of the eovironment. These concerns werc
eventually reflected in a decision of the Conlference in Doc, A/CONF.
1S1/PCA. 22

During the general debaie an important inftisthe was made by
the delegation of Malaysia on the question of Antarctica. The
delegation of Malaysia pointed out that Antarctica is being subjected
o the creation of more and more research bases and the introduction
of all types of pollutants. He pointed oul that there has already been
three major oil spills in the area around Antarctica. In view of the
importance of the Antarctica 10 the global climate and the environment.
his delegation was of the view that Antarctica should be declared 2
marine pack in which sll exploitation of natural resources would be

L Committec and be discussed at a
enda of the R 15 baaks oF ‘sdequass (ociimentation by e
-,ﬂﬁmwwunmﬂumm States
Regime should be asked to contribute

i therefore important that for
our member States should come
initiative by the Government of

g_
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Commitiee also concentrated on other important
sndi. One of this related o the preparation [or the
ence at nationsl level. This national report will highlight the

Mﬂmmhpumurmhu
__ a national profile of what i actually happening
T Hﬂuﬁmhmmwm

sistent with cnvironment considerations. The
A i suggested guidelines for the preparation of
Mthhudﬂlﬂudnummﬂimﬂ
lerable amount of expertise in elaboration of the report

w'lhilherqu!ulh:u.lﬂh:prpu:dm
CY were computable for incorporation in the final
d for the Conference by the Secretariat. To that
d that the national report should have maximum
-_.____ ﬂﬂnudnﬂ:unf:mhdmﬂ
el el M more important than quantity. It is therefore
... W & closely a1 possible the suggestcd guidclines.

™



It is even more important to seck financial and technical assistance
as soon as possible from Lhe Secrelarial on bilateral basis as these
national reporis to be incorporaied in the final report must reach
the Secretariat not later than August 1991. It is hoped that most of
these reports will be received by middle of 1991 and the Secretariat
of the Conlerence has been requested 1o prepare as soon as possible
a model report based on already prepared national reports, which
could be useful for the preparation of national reporis by those
countrics which have never done so before.

Preparation at Regional Level

In its Resolution 41/228 the General Assembly had stressed the
importance of holding regional Conference on Environment and
Development in preparation for the 1992 United Nations Conference
with full cooperation of the respective regional commissions which
were mandated (o organise such conferénces. To that end, it was
reporied thalt Secretaries of the various Regional Commissions had
held a meeting in May 1990 and had agreed Lo give priority to
convening of such regional conferences which would bring together
all the States in the region and other interesied governmental and
non-governmental organisations to chalk out a regional programme
for presentation al the Conference. Specifically the major role of
such regional meetings was spell out by the UNCED Secretariat in
their proposal to the Conference. They include the following four
points :

{a) to analyse regional activities in inlegrating environment and
economic development policies;

(b} 1o give a regional perspective 1o substantive inputs on the major
issues indentified in General Assembly Resolution 44/228 and
point up issues of particular regional concern to help make the
results of the 1992 Conference relevant to the regions;

{¢) To help stimulate national participation in the preparatory process
and in the Conference;

(d) To recommend actions for the Preparatory Committee and the
Conference 10 consider.

Already the Economic Commission for Europe has held its meeting
in Bargen, Norway from 8th to 16 May, 1990. The meeting came up
with a programme which is now known as the "Bergen Ministerial
Declaration on Sustainable Development in the ECE region and a

Action”. The Economic Commission t‘qr Asia and
(ESCAP) hnu:gan-'.th; a similar confercnce in Bm_glmk
g gmmdllmﬁmmmhﬂnmmisﬂunﬁmﬂfmmpmpﬂlmp
in Oci0 mﬂﬁl n [nrdmhfrhanr:ginninuﬂypmnflﬁl.llu
@ simila éﬂrﬂ.ﬁm of the AALCC will be represented at both

! mm;iﬂt m:ﬂmnfu:nmmumhnablnmghtnmmh assislance
Lie 1o the member Siates in the final stages of the Conference.
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D ral ﬂ" Voluntary i“'ld' - *ﬂﬁ
iy Mﬂhf:ﬁnd over andpl::nrur again. To that extent the General
Resolution 44/228 had decided to open a voluntary
: the purposes of supporting developing countries and in
| the least developed countries to participate in the preparatary
.+ the Confercnce commencing with the [irst substantive
 the Preparatory Committee.
;&Jh the Secretary General of UNCED on the last
Conference that the Secretariat had received four
amounting to US § 453,500 and pledges amounting to
o 1otal of US $ 803,500, During the Haim!:u Session
930,000 was utilised from the voluntary fund m}upﬁ
ation of representatives from developing countrics.
taken the form of provision for the 42 least developed
“two liberation movements with tickets as well as daily
allowance as an cxceptional measure for the delegations
-ountries who have requested for some funds for subsistence
them 1o continue with the participation. S
1 was taken by the Preparatory Commitiee hal In VIEW
ﬂfn:rnh'i‘bu’;ihnn: which would be utilised for the [uture
) provide for tickets and daily subsistence allowance only
developed countries. This will require a sum ﬂ[. us §
session or US § 1,330,000 for the rﬂmlini.'lflﬂ. sessions of
ory Committce and the 1992 Conference itself.
be noted that so far contributions that hmre actually
d have been made by the following countries
| US § 203,000
500
50,000
200,000
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